
I N  THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MONTANA 

GREAT FALLS DIVISION 

llAUD MORRISON, 

P l a i n t i f f ,  

V .  

YASCADZ COUNTY SCHOOL DISTRICT 
25; CENTERVILLE PUBLIC SCHOOLS: 
Tl& BOARD OF TRUSTEES OF CASCADE 
COUNTY SCHOOL DISTRICT #5, CENTER- 
1‘1LLE SCHOOLS: WILLIAM CORCORAN, 
WANE E. KNOX, ALLAN FRANCETICH, 
?,@NALD GUISTI, ROBERT VAN VLEET, 

idual ly  and a l s o  i n  t h e i r  o f f i c i a l  
capacity as Members of  s a i d  BOARD 
OF TRUSTEES; and ROBERT G.  KINNA, 
70th i n d i v i d u a l l y  and a l s o  i n  h i s  
o f f i c i a l  c a p a c i t y  as C e n t e r v i l l e  
P.iblic School Super in tendent ,  

and JOE “BUD” MAURER, b o t h  ind iv -  

NO.  CV 74-15-GF 

O P I N I O N  AND ORDER 

Defendant.  

P l a i n t i f f  w a s  employed as a f i f t h  grade t e a c h e r  by Cascade 
County School D i s t r i c t  No. 5 i n  i t s  C e n t e r v i l l e  School, a combined 
high schoo l  and grade schoc l ,  f o r  t h e  schoo l  y e a r  1970-1971. Dur- 
l n g  t he  first y e a r  of teaching ,  p l a i n t i f f  had some t r o u b l e s  w i t h  
szudents and t h e i r  pa ren t s ,  and i n  one i n s t a n c e  s lapped  a s t u d e n t  
and r epea ted  t h e  s l a p  w i t h  the s t u d e n t ‘ s  mother, who came t o  
school t o  d i s c u s s  the m a t t e r .  A t  t h e  end of t h e  schoo l  year t h e  
Lkhool Board decided n o t  t o  r e h i r e  p l a i n t i f f ,  b u t  on t h e  recom- 
merdation of Super in tendent  Kinna, r econs ide red ,  and p l a i n t i f f  
W.Q u l t i m a t e l y  awarded a c o n t r a c t  f o r  t h e  schoo l  year 1971-1972. 

I n  t h e  second y e a r  of her employment the t r o u b l e s  p l a i n t i f f  
had had w i t h  s t u d e n t s  did n o t  reoccur ,  and t h e  evidence i s  t h a t  
sfie was a competent t e a c h e r  who maintained good r e l a t i o n s h i p s  
v l th  t h e  s t u d e n t s  and w i t h  most of  h e r  f e l low t e a c h e r s .  A 
n’mber of them d e s c r i b e d  h e r  as a “mora le-bui lder ,  I 1  

P l a i n t i f f  was n o t  o f f e red  a c o n t r a c t  f o r  t h e  s c h o o l  y e a r  
1912-1973. She demanded t h e  reasons  f o r  t h e  refusal and was 
a4vIced by l e t t e r  as fo l lows:  

Dear Mrs. Morrison: 

As per  your r e q u e s t  p l e a s e  f i n d  enumerated below t h e  
reasons f o r  your non-employment f o r  t h e  1972-73 schoo l  
yea r .  
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We f e e l  t h a t  Mrs. Morrison has been a c o n t r i b u t i n g  
f a c t o r  i n  c r e a t i n g  and ma in ta in ing  a f e e l i n g  of 
d i s s e n s i o n  a n d  i l l - f e e l i n g  among the school  s ta f f  
members and a d m i n i s t r a t i o n .  

A c e r t a i n  amount of a g i t a t i o n  was p r e v a l e n t  d u r i n g  
t h e  1970-71 schoo l  year ,  bu t  overshadowed by the con- 
s t a n t  p a r e n t a l  complaints  b e i n g  lodged with the Supt. 
and the Board of  T rus t ees .  

A c e r t a i n  d i v i s i o n  ex is t s  between the elementary and 
high schoo l  s ta f f  and we f e e l  t h a t  Mrs. Morrison has 
been i n s t r u m e n t a l  i n  thwar t ing  e f f o r t s  t o  sea l  t h i s  
d i v i s i o n .  

Mrs. Morrison seems t o  cause  d i s s e n s i o n  and I l l - f e e l i n g  
among t e a c h e r s  and s u p e r v i s o r s  by ove r - r eac t ing  t o  
c e r t a i n  s i t u a t i o n s  and because of ove r - r eac t ing  makes 
crude and o f f e n s i v e  remarks.  S p e c i f i c  i n s t a n c e s  would 
Inc lude  staff  meetings concerning s e l e c t i o n  of a Group 
Heal th  Insurance  Plan. 

These shortcomings were brought  t o  Mrs. Morr ison ' s  
a t t e n t i o n  Jan. 19, 1972 by means of a n  Evalua t ion  
Report  f o r  Probat ionary  Teachers da t ed  December 28, 
1971. 

Because of these r easons  w e  have decided n o t  t o  renew 
Mrs. Morr i son ' s  c o n t r a c t  for the coming year. 

.- 

! 

S i n c e r e l y ,  + 

j 
5 

3 
1 
I 

/s/ Alan E. F r a n c e t i c h  
Alan F rance t i ch ,  Chairman 

P l a i n t i f f  demanded a h e a r i n g  and was heard by the Board 
f i n  a c l o s e d  s e s s i o n  i n  which the p l a i n t i f f  spoke i n  her own 

b e h a l f .  No evidence  was o f f e r e d  by the schoo l  a d m i n i s t r a t i o n .  
i 
1 

1. The evidence a t  t h i s  t r i a l  does n o t  suppor t  the s t a t emen t  
that; p l a i n t i f f  thwar ted  e f f o r t s  t o  seal  a d i v i s i o n  between 
t h e  h i g h  schoo l  and elementary schoo l  f a c u l t i e s .  There was 

1971-1972, and a t  least  i n  one i n s t a n c e  the s t a t emen t  r e l a t -  
i n g  t o  ill f e e l i n g  between teachers and s u p e r v i s o r s  is sup- 
p o r t e d  by evidence .  The e x t e n t  t o  which these s t a t emen t s  
Were proved is  impor tan t  on ly  as it  bears upon the s t a t e s  of  
mind involved,  because t h e  Board d i d  n o t  need a r eason  n o t  
t o  renew. 

evidence t o  suppor t  the matter of p a r e n t a l  compla in ts  i n  1 

i 

b\iq 

- 468 - 



Morrison, P l a i n t i f f ,  v.  Cascade County School  Dist r ic t ,  Defendants 
32 S t .  Rep. 467 

The School Board r e a f f i r m e d  i t s  p r i o r  a c t i o n .  An a p p e a l  was 
taken t o  t h e  County Super in tendent  of Schools who, a f t e r  a f u l l  
e v i d e n t i a r y  hear ing ,  denied  p l a i n t i f f  any r e l i e f .  A f u r t h e r  
appeal t o  the  S t a t e  Super in tendent  of  Schools was unproduct ive,  
and p l a i n t i f f  brought  t h i s  a c t i o n .  

In the schoo l  y e a s  1971-1972 a p e r s o n a l i t y  c o n f l i c t  develop-  
e d  between the  p l a i n t i f f  and t h e  Super in tendent .  The f a c u l t y  
was d i v i d e d  on the s e l e c t i o n  of an in su rance  c a r r i e r  f o r  t he  
t e a c h e r s ’  h e a l t h  insurance  program. P l a i n t i f f  and some o t h e r s  
favored Horace Mann while t h e  Super in tendent  and o t h e r s  favored  
F ruden t i a l .  
approval .  The Super in tendent  c a l l e d  a n o t h e r  s taff  meet ing and 
the  matter was a g a i n  put  t o  a vote ,  and on t h i s  vo te  P r u d e n t i a l  
was approved. P l a i n t i f f  “as u p s e t  t h a t  t h e  matter w a s  reopened 
and t h e  r e s u l t  changed, and she  spoke f i rmly on the merits. 
After t h e  s ta f f  meeting had concluded a Montana Educat ion Asso- 
c i a t i o n  ( M E A )  meet ing was assembled. During t h e  course  of t h a t  
rrpeting and i n  response  t o  t h e  Supe r in t enden t ‘ s  s t a t emen t  that  
f.hc Vice P r e s i d e n t  of t h e  MEA was the program chairman, t h e  
p l a i n t i f f  said, “The l o r d  h a t h  spoken.” Th i s  remark embarassed 
the assembly. 

Two o t h e r  i s s u e s  were of concern to t h e  t e a c h e r s  d u r i n g  t h e  
1971-1972 schoo l  yea r .  Some t e a c h e r s  d id  n o t  want t o  eat  i n  
the c a f e t e r i a  w i t h  s t u d e n t s  d u r i n g  the lunch pe r iod .  Some 
elementary t e a c h e r s  wanted a f r e e  pe r iod  d u r i n g  the day w i t h i n  
which t o  prepare  f o r  classes. These matters were discussed 
i n  s ta f f  meetings and p l a i n t i f f ,  who favored  b o t h  the d u t y - f r e e  
lunch pe r iod  and the free p r e p a r a t i o n  per iod ,  discussed t h e s e  
ma t t e r s  a t  staff  meetings and w i t h  o t h e r  t e a c h e r s  o u t  of s t a f f  
m?e%ings. The Super in tendent  cons idered  t h e s e  o u t - o f - s t a f f  
meetings d i s c u s s i o n s  d i s r u p t i v e .  

wfth t e a c h e r  r e p r e s e n t a t i v e s  was imposed upon Montana s c h o o l  
boards.  R.C.M. 1947 $3 75-6115 - 6128. P l a i n t i f f  was chosen 
as a member of the n e g o t i a t i n g  team f o r  the C e n t e r v i l l e  School.  
The issues of t h e  duty-free lunch pe r iod  and t h e  free prepara-  
t i o n  per iod ,  among o t h e r s ,  were d i s c u s s e d  a t  t h e  n e g o t i a t i n g  
meet ings.  The Board and the t e a c h e r s  could  n o t  r e s o l v e  t he i r  
d P s r u t r s .  The state r e p r e s e n t a t i v e s  of MEA entered t h e  p i c t u r e ,  
L ? ~ m u i t s  a g a i n s t  t h e  Board were threatened. The bargaining 
reached an impasse and went t o  p r o f e s s i o n a l  n e g o t i a t i o n .  
R . C . N .  1947 $ 75-6123. 
pe r sona l  h o s t i l i t y  i n  the n e g o t i a t i n g  s e s s i o n s ,  and while 
the members of the Board den ied  t h a t  p l a i n t i f f ’ s  p a r t  i n  t h e  
c c l l e c  t i v e  b a r g a i n i n g  in f luenced  t h e i r  judgment, t h e r e  is no 
doubt b u t  t ha t  the whole matter of t h e  n e g o t i a t i o n s  c r e a t e d  
t ens ions  i n  t h e  e n t i r e  system and the n e g o t i a t i o n s  d id ,  i n  
iyq opinion,  i n f l u e n c e  the  Board’s  a t t i t u d e  toward p l a i n t i f f .  

On a vo te  a t  a staff  meet ing Horace Mann won f a c u l t y  

The Super in tendent  great ly  r e s e n t e d  i t .  

I n  the year 1971-1972 an  o b l i g a t i o n  t o  bargain c o l l e c t i v e l y  

While there was no ev idence  of any 

i 

‘1 
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The t e a c h e r s '  n e g o t i a t i n g  team c o n s i s t e d  of three n e g o t i a t o r s  
and a s e c r e t a r y .  Two of the n e g o t i a t o r s  and the s e c r e t a r y ,  a l l  
of whom were nontenured teachers, d i d  n o t  get  c o n t r a c t s  f o r  the 
y e a r  1971-1972. I f i n d ,  however, thti t ,  except  f o r  t h e  recornmen- 
d a t i o n s  made by the Super in tendent ,  the Board would n o t  have 
refused t o  renew on t h e  basis of p l a i n t i f f ' s  p a r t i c i p a t i o n  i n  
t he  n e g o t i a t i o n s  a lone .  

I conclude from a l l  of t h i s ,  i n c l u d i n g  c l o s e  obse rva t ion  of  - bo th  p l a i n t i f f  and Super in tendent  Kinna as they  t e s t i f i e d ,  t h a t  
the r e a l  cause of p l a i n t i f f ' s  t r o u b l e  was t h e  unp leasan t  r e l a t i o n -  
s h i p  e x i s t i n g  between h e r  and Super in tendent  Kinna. T h i s  i n  t u r n  
was caused by p l a i n t i f f ' s  o c c a s i o n a l l y  a b r a s i v e  manner and Super- 
i n t e n d e n t  Kinna 's  o v e r r e a c t i o n  t o  i t .  These c o n f l i c t s  d id ,  how- 
eve r ,  develop o u t  of p l a i n t i f f ' s  undoubted rllght t o  d i s c u s s  a t  
s ta f f  meetings and elsewhere issues of concern t o  teachers.  
I n  s h o r t ,  i t  was p l a i n t i f f ' s  e x e r c i s e  of f i r s t  amendment r i g h t s  
i n  a manner d i s p l e a s i n g  t o  the Super in tendent  t ha t  r e s u l t e d  i n  
h e r  f a i l u r e  t o  ge t  a c o n t r a c t  f o r  the schoo l  year 1972-1973. 
The School Board a c t e d  on the recommendation of the Superinten-  
d e n t  w i thou t  making any independent i n v e s t i g a t i o n s  o r  eva lua-  
t i o n s .  I f i n d  t h a t  the r e f u s a l  t o  renew was i n e x t r i c a b l y  en- 
twined i n  p l a i n t i f f ' s  exercise of p r o t e c t e d  rights. 

When a refusal t o  g r a n t  a c o n t r a c t  t o  a nontPnnrPd t .PnphPr 
i s  based i n  whole (Per ry  1 r .  Sindermann, 408 U.S. 593 (1972) or 
I n  s u b s t a n t i a l  p a r t  (S t a r sky  v. Williams, 353 F.Supp.900 
(D. A r i z .  19721, a f f ' d  F.2d 
Feb. 26, 1975) upon the t e a c h e r ' s  e i e r c i s e  of p r o t e c t e d  
r i g h t s ,  the refusal is unlawful  and the t e a c h e r  has a remedy, 

9 th  C i r .  No. 73-1520, - 
42 U . S . C .  5s 1981-85. 

I have i n  mind the i n t e r e s t s  of s o c i e t y  i n  the v i n d i c a t i o n  
of  first amendment r ights ,  the i n t e r e s t  of the p l a i n t i f f ,  and 
the i n t e r e s t s  of the school ,  and I conclude tha t  p l a i n t i f f  
should be awarded damages and a t t o r n e y ' s  fees, but should n o t  
be ordered  r e i n s t a t e d .  

A judgment w i t h  a t t o r n e y ' s  fees w i l l  s e r v e  t o  n o t i f y  t h i s  
and o t h e r  s chao l  boards  of first amendment r i g h t s  o f  non-tenur- 
ed t e a c h e r s  and of the p o t e n t i a l  hazards involved  i n  the abridg-  

The p l a i n t i f f  l o s t  her third-year c o n t r a c t  and t h e  chance 

ment of those  r i g h t s .  

d u r i n g  t h a t  y e a r  t o  convince the Board t ha t  she  should be 
awarded a f o u r t h  c o n t r a c t  and g a i n  permanent t enure .  It 
cannot  be known whether she would have been hired i n  the 
f o u r t h  year. I n  her first two years of t each ing  p l a i n t i f f  
had done t h l n g s  which would have provided the Board w i t h  a 
reason ,  and perhaps a j u s t  cause,  had they  needed one, f o r  
d i s c h a r g i n g  her. Had the Board refused a four th-year  
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contra.@t, p l a i n t i f f ,  proceeding on a s o r t  of t h e - f r u i t - o f - t h e -  
poisoned-tree theory,  m i g h t  have f i l e d  a n o t h e r  a c t i o n  such  as 
t h i s ,  c la iming  that the r easons  f o r  t he  nonrenewal i n  1972-1973 
p e r s i s t e d  and hence a nonrenewal i n  1974-1975 was impermissible  
That l a w s u i t  might have been s u c c e s s f u l .  The e n t i r e  matter is ,  
however, s p e c u l a t i v e ,  and af ter  balancing p l a i n t i f f ’ s  conduct 
during the two yea r s ,  the d e f e n d a n t s t  conduct,  and t h e  Montana 
pol icy of a th ree -yea r  p roba t jona ry  pe r iod  i n  which a t e a c h e r  
has no e n t i t l e m e n t s ,  I conclude t h a t  r e i n s t a t e m e n t  should n o t  
be ofdered i n  t h i s  case. See Burton v. Cascade School D i s t r i c t  
Union Hfgh School, - F,2d - (9th C i r  . , No. 73-1568, March 
28, 1975. ) 

1%’ 15 THEREFORE ORDERED t h a t  p l a i n t i f f  have judgment a g a i n s t  
t h e  defendant, for damages i n  the sum of Seven Thousand E i g h t  
Sundred S ix ty - fou r  D o l l a r s  ($7,864.00) 92 f o r  her r easonab le  
a t t o r n e y ’ s  f e e s 3  i n  t h e  amount of TWO Thousand Five Hundred 
Do l l am ($2 ,500 .00 ) ,  and f o r  her c o s t s ,  and tha t  p l a i n t i f f  be 
d m i e d  any o t h e r  r e l i e f .  

conc lus ions  of l a w .  
This opin ion  c o n s t i t u t e s  the c o u r t ’ s  f i n d i n g s  of f a c t  and 

P l a i n t i f f  w i l l  p repare  a judgment i n  accordance w i t h  Rule 
14(b) of  t h e  r u l e s  of t h i s  c o u r t .  

DATED t h . i s  1st day of May 1975. 

/ s /  Russe l  E. Smith 
R u s s e l l  E. Smith 

Un i t ed  S t a t e s  D i s t r i c t  Judge 

2 ”  
1971-1972 c o n t r a c t ,  undiminished by r eason  of  p l a i n t i f f ’ s  
ea rn ings  d.uring the schoo l  g e a r  1972-1971. 

This i s  t h e  s a l a r y  which would have been earned  under  the  

- . -  
3. 
case  and n o t  f o r  s e r v i c e s  rendered  i n  p u r s u i t  of administra- 

At to rney‘ s - f ees  are awakded for s e r v i c e s  rendered i n  t h i s  

.* t i v e  remedles 4 ’  
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